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      IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL MAGISTRATE,  

                                                    SONITPUR, TEZPUR.  

 

  PRESENT : Mrs. A. Rahman, A.J.S., 

     Additional Chief Judicial Magistrate, Sonitpur, Tezpur. 

     

  For the prosecution     .... Sri P. Baruah       , Addl. P.P. 

  For the accused person  

 ........ Sri Pramod C. Sharma, Sri. Bhanubhusan Biswas, Sri. Jatin Borah Sri. Pulin 

Biswas, Smti. Priyanka Chakraborty, Sri. Partha P. Baruah, Smti. Kamala Devi 

                ......Advocates 

      Ref. : G.R. Case No. 498 of 2012 

State of Assam 

-vs- 

                                          Amulya Gope 

                                           Bimal Gope 

                                          Subudh Gope 

                                          Parimal Gope 

                                           Nirmal Gope 

   Amal Krishno Gope 

   Pran Krishno Gope 

                                         Satendra Gope 

    Sunil Chowdhury 

…......Accused persons                

    Under sections u/s 147/148/448/323/427/380 of I.P.C. 

  Charge framed  on..........12.05.16  

Evidence recorded on 

.......09.09.16, 05.09.17, 18.01.18, 20.03.18, 21.06.18, 20.11.18  

  Arguments heard on......... 14.06.19 

  Judgment delivered on......26.06.19 

J U D G E M E N T 

1.      The prosecution case in brief is that on 03.03.12 at about 10:30 pm, 

the accused persons namely Amulya Gope, Bimal Gope, Subudh Gope, 
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Parimal Gope, Nirmal Gope, Amal Krishno Gope, Pran Krishno Gope, 

Satendra Gope and Sunil Chowdhury armed with  sharp edge weapon, 

trespassed into the boundary of informant Smti. Sumitra Gope by 

breaking open the fencing, in connection with a dispute regarding a path 

which the complainant has been using for 11 years. Thereafter, they 

assaulted her daughter Smti Janaki Gope and daughter-in-law, Smti 

Sabita Gope. That, they had stolen cash amount of Rs. 50,000/- along 

with jewelries worth Rs. 60,000/- and left the place, threatening to kill 

them.   

2.      On receipt of the FIR, the Officer-in-charge of Dhekiajuli P.S. 

registered the case as Dhekiajuli P.S. Case No. 109/12, U/S-          

147/148/149/325/427/380 of I.P.C. and caused investigation. After 

completion of the investigation, the concerned I.O. submitted charge 

sheet against accused persons for commission of offences u/s 

147/148/149/323/427/380 of I.P.C. 

3.      In due course, the accused person appeared before the Court and the 

copies of relevant documents were furnished to them as per section 207 

Cr.P.C. Having found a prima-facie case against all the accused persons 

u/s 147/148/448/323/427/380 read with section 149 of IPC, 

charge under the said section of law were framed, read over and 

explained to them to which they pleaded not guilty and claimed to be 

tried. 

4.      The prosecution, in support of its case, examined six witnesses, and 

as per submission of learned A.P.P., further evidence of prosecution side 

is closed. The defense side examined no witness. Statements U/S 313 Cr. 

P.C was recorded.  

5.                          POINTS FOR DETERMINATION : 

(i)    Whether the accused persons on 03.03.12 at about 10:30 

pm, in prosecution of their common object, had committed 
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rioting in the house/premises of informant, and thereby 

committed an offence punishable u/s 147, r/w Sec 149 of IPC  ?                                                      

(ii)    Whether the accused persons on the same day, place and 

time, in prosecution of their common object, had committed 

rioting armed with deadly weapons such as dao, lathi etc., in the 

house/premises of the informant, and thereby committed 

offence punishable u/s 148 r/w Sec 149 of IPC. ? 

 (iii)     Whether the accused persons on the same day, place and 

time, , in prosecution of their common object, had committed 

house trespass by entering into the house of the informant with 

an intention to commit any offence there and thereby committed 

an offence punishable u/s 448 r/w Sec. 149 of IPC. ? 

(iv)     Whether the accused persons on the same day, place and 

time, in prosecution of their common object, had voluntarily 

caused hurt to  Smti Janaki Gope, Smti Sumitra Gope,  and Smti 

Sabita Gope and thereby committed an offence punishable u/s 

323 r/w Sec. 149 of IPC. ? 

(v)      Whether the accused persons on the same day, place and 

time,  in prosecution of their common object, had committed 

mischief by causing damage to the wall of the informant to the 

extent of Rs. 50/- or more, and thereby committed an offence 

punishable u/s 427 r/w Sec. 149 of IPC. ? 

(vi)      Whether the accused persons on the same day, place and 

time,  in prosecution of their common object, had committed 

theft of money from the house of the informant, and thereby 

committed an offence punishable u/s 380 r/w Sec. 149 of IPC. ? 

           DISCUSSION, DECISION AND REASONS THEREOF: 

6.     PW1, Smti Sumitra Gope, the informant, has recognized the 

accused persons. She stated that the incident occurred in the year 2010 

at about 9:30/10 pm. At the time she was at her home. That, the accused 
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persons trespassed into her premises and assaulted her daughter-in-law, 

Smti Sabita Gope. Hearing hullah, she reached the place of occurrence 

from an another room and saw that the accused persons assaulting her 

daughter-in-law. Thereafter, the accused persons assaulted her on her 

face due to which, blood began to ooze out. They also assaulted her 

daughter Smti Janaki Gope. Thereafter, she became unconscious. That, 

the accused person had stolen cash amount of Rs. 50,000/- along with 

gold jewelries. For the said incident her son Kartik Gope called police but 

before arrival of police the accused persons fled from the place of 

occurrence. That police took them to the police station and later on, to 

Medical for treatment. After treatment, she lodged the FIR. 

      During cross-examination, she stated that she is illiterate and the 

ejahar was prepared by one ‘Nasuk’ and so she cannot say what is 

written in the ejahar. That residences of Sunil choudhury, Satyendra 

Ghosh and Kamakhya Gope are near to her house. That, there was hullah 

at the time of the incident and the neighbouring people had not came out 

of their house out of fear as they had seen weapons. That, her husband 

and daughter along with Seema Gope, Archana Gope, Sumitra Gope were 

present at the time of the incident. That, Kartik Gope was not present in 

the house at the time of incident and came after one hour of the 

happening. That, police had taken her along with Sunita and Janaki on 

the date of the incident and got them medically examined. That, she 

sustained injury on her teeth and chest. That, she was wearing blood 

stained clothes while she had been to police station. That, accused Amal 

Krishno Gope had filed a case against them which is pending before 

court. She denied the suggestion that the accused persons had not been 

to her house and she has adduced false evidence in order to acquire the 

lane.  

7.       PW2, Sri Lila Singha, has recognized the informant the accused 

persons out of whom he knows the names of 4/5 accused persons. He 
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stated that the incident occurred almost 5 years ago at about 10 pm at 

Keherukhanda village at the house of the informant. That, his friend 

Kartik Gope, son of the informant had informed him over phone that 

accused persons trespassed into their house and were assaulting his 

family members. Then he went to the house of the informant and saw the 

accused persons ransacking the house of the informant. That, they were 

assaulting Sabita Gope, who was pregnant at that time. That, the accused 

persons also assaulted Sumitra Gope and Janaki Gope. That, the accused 

were carrying dao and lathis with them. That, Janaki had sustained 

injuries on head and hand due to the assault. Due to the said incident, 

the informant had lodged the FIR and the police had got the injured 

persons medically examined.  

       During cross-examination, he stated that his house is at Bordubi 

which is at a distance of 5-6 km from Keherukhanda village. That, when 

Kartik called him, he was at a distance of 1 ½ km from Keherukhanda 

village. That, he was alone at that time. That, there are houses of Ajit, 

Manik etc. near to the house of the informant. That, he does not know 

the other neighbouring persons. That, at the time of the incident, there 

was hullah but there was no gathering of people at the place of 

occurrence. That, he does not remember from which phone number 

Kartik made the call.  That, Kartik reached the place of occurrence after 

15/20 min of his reaching to the place of occurrence while he was taking 

the injured persons to the police station. That, he does not know the 

nature of inujury sustained by Sabitri. That, Janaki sustained injury on her 

head and hand. That, he was examined by police at the night of the 

incident. He denied the suggestion that police had not examined him on 

the night of the incident. He further denied the suggestion that no any 

incident of assault had taken place and he has adduced false evidence in 

favour of his friend Kartik Gope.  
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8.       PW3, Sri Gobina Gope, has recognized the informant as his aunt 

and has also recognized the accused persons but he does not know their 

names. He stated that he does not know the exact date of incident. That, 

he had not witnessed the incident and had heard about the incident from 

other over phone. He also cannot say in whose house the incident had 

taken place. That, when he went to the place of occurrence, he saw 

injures on some persons but he had not gone there to enquire about the 

happening.  

       At this stage, the prosecution prayed to declare the witness as 

hostile which was accordingly allowed.  

       During cross-examination by prosecution, he stated that police had 

not examined him. He denied the suggestion that police had examined 

him. He also denied the suggestion that he has stated before police that 

on 03.03.12, at about 10:30 pm, he was informed over phone that the 

accused persons entered in to the house of Khudiram of Keherukhanda 

and assaulted family members of Kartik Gope and had stolen cash 

amount of Rs. 50,000/- along with jewelries worth Rs. 60,000/-. He also 

denied the suggestion that he has adduced false evidence as tutored by 

the accused persons out of fear.  

       During cross-examination by the defence, he stated that when he 

reached the place of occurrence, he saw a gathering but he did not go 

there to enquire of the matter and left the place. That, he has not 

concealed any fact and the accused persons had not threatened him.  

9.        PW4, Sri Gopal Gope, has recognized the informant as his aunt but  

could not recognize the accused persons. That he does not know 

anything about the incident.  

10.        PW5, Dr Ramen Basumatary, MO, has proved the injuries of 

victims namely, Kajal Gope, Janaki Gope, Sumitra Gope, Kartik Gope and 

Sabita Gope in his medical reports as Ext. 1 to 5 wherein, Ext. 1(1), 2(1), 
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3(1), 4(1) and 5(1) are his signatures. In his opinion, in all the cases the 

nature of injury was simple caused by blunt instrument.   

11.       PW6, ASI Chitta Ranjan Paul, IO of this case, has narrated 

different stages of investigation carried out by him and has proved the 

sketch map as  Ext. 6 wherein, Ext. 6(1) is his signature and the charge 

sheet as Ext. 7 wherein, Ext. 7(1) is his signature.  

       During cross-examination, he stated that he found the room of the 

informant in a messy condition. The bed was broken, things were lying 

here and there. That, he searched the houses of all the respective 

accused persons in presence of local persons but did not find any 

objectionable article in their house. He had not found any cash amount in 

the respective houses of all the accused persons. That, PW1 had not 

stated before him that seeing the accused persons assaulting her 

daughter-in-law, she became senseless. PW1 had also not stated before 

him that her son called the police and got them medically examined.  

12.      CW1, Smti. Janaki Gope, had recognized the accused as her 

neighbours and informant as her mother. She stated that incident took 

place on 03.03.12. Accused often used to argue with their family 

regarding trivial matters. They used to claim the path in front of their 

house as theirs and restrained them from using the same. On the said 

matter, they had trespassed into their house, assaulted her and her 

father Lt. Khudiram Gope, informant Sumitra Gope and her sister-in-law, 

Sabita Gope. They also took away cash amount of Rs. 30,000/-, some 

gold jewelries from their house and also caused damage to the structure 

of their house. Later on, police came and took them for medical 

examination. She had sustained injuries on her hand, shoulder, face and 

back. They caused hurt to her mother on her mouth by means of a torch 

for which one of her teeth was removed and blood oozed. They had 

physically assaulted her father on his head and later on, he became sick 
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and died subsequently. Accused persons assaulted her by means of lathi 

and by punching.  

       In her cross-examination she stated that the incident took place at 

10 pm. She denied the suggestion put by defence that they used the land 

of accused persons as the way of ingress and egress to their house but 

later on they had constructed their building over the said land, for which 

often quarrel took place between the two families. That she do not know 

if civil matters are going on regarding the use of path on the land of the 

accused by them. She further stated that at the time of occurrence of the 

incident, nobody else then their family members were present. She 

denied the suggestion that accused had not trespassed to their house and 

had not assaulted them. She also denied the suggestion that accused had 

never stolen cash amount of money, gold jewelries and caused damage 

to their house on the date of occurrence, no any heated argument took 

place in the evening on the date of occurrence.  

13.      CW 2, Smti. Sabita Gope, stated that accused are and informant is 

her mother-in-law. That in the evening of 03.03.12, accused persons 

entered into heated argument with them and thereafter, at about 8 pm, 

had trespassed into their house and assaulted her and her father-in-law 

Lt. Khudiram Gope, informant Sumitra Gope, sister-in-law Janoki Gope. 

That her child in her lap was also injured and she sustained injury on her 

head. That accused persons also took away cash amount, some gold 

jewelries from their house and also caused damage to the structure of 

their house. Later on, police came and took them for medical 

examination. That accused caused hurt to her mother-in-law, her sister-

in-law and had physically assaulted her father on his head. 

       In her cross-examination she stated that two incidents occurred, one 

in the evening and other at night. At the time of the incident, she along 

with her father-in-law, mother-in-law and sister-in-law were present in 

the house. She denied the suggestion put by defence that no any incident 
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as stated by her took place. She also denied the suggestions that they 

had not sustained injury as stated by her and that accused persons never 

trespassed into their house and never damaged furniture of house and 

had also not stolen any property.  

14.       From the discussion of aforesaid evidences it is seen that the 

allegation of PW1, the informant that on the date of occurrence, accused 

persons trespassed into her house ransacked the house hold belongings 

thereby causing damage and thereafter assaulted her, Janoki Gope and 

Sabita Gope is corroborated by PW2 Sri Lila Singha , and CW1 and CW2 

Janoki Gope and Sabita Gope.  

15.      Medical Report, Ext 2, Ext3 and Ext 5 also supports the contention of 

the complainant. From the medical reports, proved by the MO, it reveals 

that on the date of examination on 4.03.12, victim Sumitra Gope’s upper 

canine tooth was found mobile and she had pain over abdomen and 

back,scalp. Injured Janoki Gope was having abrasion over left cheek, 

pain, swelling, and tenderness below the left elbow joint. Similarly 

medical officer had found pain, swelling and tenderness over right cheek 

of injured Sabita Gope.  

16.     Evidence of I.O, The PW6, that on 4.03.12, i.e on the next day , he 

visited the place of occurrence and got the victims medically examined , 

on police requisition also remained unrebutted. He had further confirmed 

in his cross-examination that on his visit to the place of occurrence, on 

the next at 11 Am he found the room of Sumitra Gope in messy 

condition, things lying here and there, bed was in broken condition. 

17.     Defence in argument has raised that a land dispute regarding a 

passage is going on between the parties since long and a case has been 

instituted by accused Amal Krishno Gope against the complainant , for 

which  complainant has filed this false case against the accused persons . 

18.     Record reveals that in the FIR itself as well as in evidence PW1, the 

informant has reflected/ stated about the land dispute without any 
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concealment. In case, informant had filed the case to take revenge for old  

land dispute then  she would not had reflected it in her FIR and also 

would not had deposed the same in her evidence, which itself shows her 

bonafideness. Situated thus, I am not inclined to believe that out of 

previous rivalry, arising out of land dispute complainant had lodged false 

case. 

19.     In view of the above discussion, I do not find any reason to disbelieve 

the evidence of PW1, which is corroborated by the oral as well as 

documentary evidence to the effect that accused had trespassed into the 

house of the informant, caused damage of properties, causing loss of 

more than Rs 50/- and thereafter assaulted the informant and her 

daughter Janoki Gope and daughter in-law Sabita Gope. 

20.     So far as allegation of complainant that accused persons had entered 

into their house armed with deadly weapon and took away cash amount 

of Rs 50,000/- and jewelries from their house is concerned, it is found 

that PW1, herself as well as the court witnesses, who are also the victims 

of this case have not whispered in their evidence regarding carrying of 

deadly weapons by the accused persons.  

21.      To attract provisions of 147,148 1nd 149 of IPC, common intention of 

the members of unlawful assembly is required to be proved. 

22.     Common object is the main ingredients to constitute offence u/s 147/ 

148 and 149 IPC. 

23.     Section 149 IPC has essentially two ingredients (i) Offence committed 

by any member of an unlawful assembly consisting five or more 

members(ii) such offence must be committed in prosecution of common 

object under section 141 of IPC of the assembly or members of assembly 

knew to be likely to be committed in prosecution of the common object. 

24.        Hon’ble Supreme Court in Charan Singh Vs State of U.P , 

(2004) 4 SCC 205, has held that – The crucial question to 

determine is whether the assembly consisted of five or more 
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persons and whether the said persons entertained one or more 

of the common object , as specified in section 141… The word 

object means the purpose or design and in order to make it 

common, it must be shared by all. In other words the object 

should be common to the persons, who compose the assembly, 

that is to say, they should be aware of it and concur in it.  

25.      In the case in hand although, it has been alleged that accused 

persons by forming an unlawful assembly of more than five persons, in 

furtherance of their common object, armed with deadly weapon had 

committed trespass, caused mischief, assaulted the family members of 

informant and caused theft of cash money and jewelries, but it has not 

been proved that accused shared some common object.  

26.      Evidence of PW1, PW2 and CW2 is silent regarding the common 

object of the accused. CW1 although has stated that accused used to 

quarrel with them claiming the path in front of their house, but in 

absence of corroboration her sole testimony can’t be relied upon. 

27.      That apart, it has also not been proved that accused armed with 

deadly weapon had trespassed into the premises of informant and stole 

money and jewelries. 

28.     Situated thus it is hold that prosecution has failed to prove offence u/s 

149 IPC .Hence in absence of proof of offence under section 149 IPC, 

offence u/s 147/148 as well as for want of evidence section 380 IPC are 

not proved. 

29.     In view of the above, I am of the considered opinion that prosecution 

has able to prove the offences u/s 448/323/427 IPC against the accused 

persons beyond reasonable doubt. The ingredients of the offence u/ 

offences u/s 147/148/149/380 are not proved against the accused 

persons. Hence, the accused persons Amulya Gope, Bimal Gope, Subudh 

Gope, Parimal Gope, Nirmal Gope, Amal Krishno Gope, Pran Krishno 
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Gope, Satendra Gope and Sunil Chowdhury are convicted for commission 

of offences u/s 448/323/427 of IPC.  

30.      Considering the nature and circumstances of commission of the 

offence, I am not inclined to provide the benefit of provisions of Probation 

of Offenders Act to the accused persons. 

31.      Heard the accused persons on the point of proposed sentence to 

which they have stated that they are from the same family and earns 

their livelihood by doing labour works. That they are having their 

respective families including minor children and as such they may be 

viewed leniently. They further prayed for apology. 

32.      Considering the statement of accused persons made during sentence 

hearing and also the manner of commission of the offences, accused 

Amulya Gope, Bimal Gope, Subudh Gope, Parimal Gope, Nirmal Gope, 

Amal Krishno Gope, Pran Krishno Gope, Satendra Gope and Sunil 

Chowdhury are sentenced to pay  fine of Rs. 1000/- (one thousand) each 

for commission of offence u/s 448 of I.P.C., fine of Rs 1000/-(one 

thousand) each for commission of offence u/s 323 IPC and fine of Rs 

500/- (five hundred) each for offence u/s 427 of IPC . In default of 

payment of fine the accused persons would undergo simple imprisonment 

for two month. The fine, if paid, be given equally to the victims. 

33.         Signed, sealed and delivered in the open Court on this 26th day of 

June, 2019, at Sonitpur. 

      

 

 

        

  (Smt. A. Rahman) 

   Addl.  Chief Judicial Magistrate, 

             Sonitpur :: Tezpur 
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APPENDIX 

WITNESSES FOR THE PROSECUTION : 

PW1, Smti Sumitra Gope 

PW2, Sri Lila Singha 

PW3, Sri Gobina Gope 

PW4, Sri Gopal Gope 

PW5, Dr Ramen Basumatary, MO 

PW6, ASI Chitta Ranjan Paul 

 

WITNESSES FOR THE DEFENCE : 

CW1, Smti. Janaki Gope 

CW 2, Smti. Sabita Gope  

DOCUMENTS EXHIBITTED : 

Ext 1 to 5 Medical Reports  

Ext 6. Sketch Map 

Ext 7. Charge sheet 

 

     

 

 

     (Smt. A. Rahman) 

 Addl.  Chief Judicial Magistrate, 

      Sonitpur :: Tezpur 
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 O R D E R 

26.06.19 

  

 Accused persons are present.  

Today is fixed for judgment. 

       After going through the materials available on the case record  and 

considering the statement of accused made during sentence hearing and 

also the manner of commission of the offences, accused Amulya Gope, 

Bimal Gope, Subudh Gope, Parimal Gope, Nirmal Gope, Amal Krishno 

Gope, Pran Krishno Gope, Satendra Gope and Sunil Chowdhury are 

sentenced to pay  fine of Rs. 1000/- (one thousand) each for 

commission of offence u/s 448 of I.P.C., fine of Rs 1000/- (one 

thousand) each for commission of offence u/s 323 IPC and fine of Rs 

500/- (five hundred) each for offence u/s 427 of IPC . In default of 

payment of fine the accused persons would undergo simple 

imprisonment for two month. The fine, if paid, be given equally to the 

victims.  

Judgment prepared separately and kept with the record. 

 

 

 (Smt. A. Rahman) 

 Addl.  Chief Judicial Magistrate, 

      Sonitpur :: Tezpur 
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